In order for the Complainant to establish in this case
a prima facie violation of section 105(c)(l) of the Act, he
must prove by a preponderance of the evidence that he engaged
in an activity protected by that section and that his dis-
charge or removal from D & R Contractors was motivated in any
part by that protected activity.  Secretary, ex rel David
Pasula v. Consolidation Coal Company, 2 FMSHRC 2786 (1980),
reversed on other grounds,, sub nom Consolidation Coal Company
v- Secretary, 663 F.2d 1211 (3rd. Cir. 1981).  See also MLRB
v. Transportation Management Corporation, 76 L.Ed.2d 667
(1983), affirming burden-of-proof allocations similar to
those in the Pasula case, and Boich v. FMSHRC, 719 F.2d 194
(6th Cir. 1983).

In this case, Mr. Jones has alternatively asserted that
he was discharged on the afternoon of April 25, 1983,
because he had refused to continue working overtime after
working a 10-hour shift.  At hearing, Jones alleged that he
arrived at the Mingo coal mine for work at about 7:15 on the
morning of the 25th and worked until approximately 5:00 p.m.
with only a one-half hour break for lunch.  He further
alleged that he had a headache and the flu that day and was
therefore not feeling well.  He thus claims that when the
"foreman", Ron Perkins, approached him that afternoon about
working overtime, he declined believing it would be hazard-
ous.  Jones claims that when he was discharged later that
afternoon by Perkins, that action was based upon his refusal
to work any additional overtime, a work refusal protected by
the Act.  A miner's exercise of the right to refuse work is
a protected activity under the Act so long as the miner
entertains a good faith, reasonable belief that to work
under the conditions presented would be hazardous.
Robinette v. United Castle Coal Company, 3 FMSHRC 803 (1981).
See also Eldridge v. Sunfire Coal Company, 5 FMSHRC 408
(1983).

Timeliness of Filing.

It is not disputed that Lonnie Jones was removed from
D & R Contractors on April 25, 1983, and that he filed his
complaint of unlawful discrimination with the Federal Mine
Safety and Health Administration (MSHA) on May 10, 1983,
alleging that both Mingo Coal Company and D & R Contractors
violated his section 105<c) rights.  By letter dated
June 13, 1983, MSHA notified Mr. Jones of its determination
that a violation of the Act had not occurred.  Allowing
5 days for mailing of the above letter, it may be presumed
in the absence of any contrary evidence that Mr. Jones
received notice of the determination on June 18, 1983.
Jones did not, however, seek to join D & R Contractors in
his complaint before this Commission until August 22, 1983,
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